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mation of counsel. 
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IN THE . 
Supreme Court of Appeals of Virginia 
.AT RICH~fOND. 
LEON ~£. OWENS 
v. 
COl\f~IONWEAL'l,H OF VIRGINIA. 
PETITION FOR \VRIT OF ERROR. 
To the Honorable Judges of the Supre'me Cou.rt of .Appeats 
of Virginia: 
Your petitioner, Leon ~L Owens, respectfully represents 
that he is aggrieved by a final judgment of the Corporation 
Court of the City of Norfolk, number two, entered on the 
29th day of December, 1925, in an action by the Common-
wealth of Virginia against your petitioner, charging him 
with a violation of the Layman Act, in that he drove an au-
tomobile while under the influence of intoxicants. A trans-
cript of the record is hereto annexed. 
THE FACTS. 
On September 16th, 1925, your petitioner had been calling 
on a lady (R-ec., p. 7) and left her house about 11 o'clock at 
night. (Rec., p. 8.) On his way he sa'v a friend of his stagger-
ing across 50th Street and, seeing that his friend ''.ras drunk, 
stopped and got him into the car for the purpose of taking 
him home. (Rec., p. 8.) He turned out of .50th Street into 
Colley Avenue and was proceeding south on Colley Avenue at 
a speed of 15 to 20 miles an hour (Rec., p. 8) when suddenly, 
without signal or warning, a man driving in the opposite 
direction turned immediately in front of petitioner's auto-
mobile (Rec., p. 8). Petitioner applied his brakes, but did 
not have enough time and space within which to prevent a 
collision. The left front 'vheel of petitioner's car came into 
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contact with the right front wheel o.f the other automobile. 
(Rec., p. 8.) . 
Petitioner has never been a drinking man, was never drunk 
in his li{e, although he sometimes took a drink (Rec., p. 8), 
has been employed by the Southern Railway for seven years, 
has never been laid off for any failure or infraction of duty, 
and had never been arrested for or accused of anv crime in 
his life. (Rec., p. 8.) l-Ie is a young man years of age 
and has an invalid mother, dependent upon him for support. 
He was engaged to be married at the time of his arrest, but 
has been unable to carry out his troth on account of his prose-
cution, which, in this case, amounts to a persecution. 
After the collision Mr. Fine, who was driving the other 
car, asked petitioner to wait until he, Fine, could go after 
an officer, which request petitioner complied with and waited 
at the scene of the accident until Mr. Fine went to 35th Street 
(14 blocks away) and brought back officer Bryant. (Rec., p. 
6.) The officer took both petitioner and his friend to the po-
lice station and lodged a charge against both of being drunk. 
(Rec., p. 7.) He did not charge the accused with operation 
of an automobile while under the influence of intoxicants 
(Rec., p. 7) and the Police Justice trying the case found· . 
petitioner not .rJUilty of being drunk. That is to say, the 
charge of drunkenness was dismissed as to petitioner, but his 
companion was found guilty of drunkenness and was fined 
$25.00 (Rec., p. 9). · 
Only two witnesses testified for the prosecution, but it was 
agreed that if l\fr. Fine were present he would corroborate 
tha testimony of Norman IIofheimer. There is not even a 
suggestion in Hofheimer's testimony that your petitioner 
was under the influence of jntoxicants so as to affect him in 
the handling or operation of his automobile. Quoting from 
the record, page 6, we find this statement: 
"the policeman took the accused and the drunken man to the 
station.'' 
This statement carries the unmistakable inference that 
petitioner was not drunk, but that his friend was drunk, and 
the justice who tried the charges so found. 
The police officer also said that petitioner's friend was 
very- drunk, and ~xpressed an opinion that petitioner was 
also drunk, but could not define what he meant, and added 
''could not say whether or not he was under the influence of 
liquor enough to affect his ability to drive an automobile." 
I • 
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So there is not only no evidence that petitioner was driv-
ing an automobile while under the influence of intoxicants, 
but, on the contrary, we have the direct and positive state-
ment of the accused that he was not drunk or under the in-
fluence of intoxicants, supported by William Walden, who 
was drunk, -and by the finding of Hon. R. B. Spindle, Police 
Justice, who heard the charges and found the accused not 
guilty. 
ARGUMENT. 
There were two trials of this case. The jury could not , 
agree .in the first trial, but at the time of the second trial 
public opinion in the city of Norfolk was at a high pitch on 
account of the death of a young lad in a "hit and run" acci-
dent. If the public mind had not be'en abnormal at the time 
of the second trial the accused would most likely have been 
found not guilty. 
The Court erred : 
1. In granting any instruction on behalf of the Common-
wealth. 
2. In sustaining the objection of the Commonwealth's At-
torney to the question asked the Police Justice, "Who m-ade 
the charge ~gainst the accused of operating an automobile 
while under the influ,gnce of liquor'' Y 
3. In refusing to set aside the verdict of the jury. 
4. In sentencing the accused to 30 days on the State Road 
Convict Force and in providing for the service of six months 
confinement in lieu of the· payment of $100.00 find assessed 
by the jury, the verdict of the jury having said nQthing about 
being sentenced to the State Convict Road Force or the serv-
ing of an additional six months in lieu of the fine. 
5. In refusing instruction '' C'' offered on behalf of the 
ac·cused. 
Petitioner therefore prays that this Court grant him a 
writ of error and supersedeas and that sa.id judgment be re-
4 Supreme Court of Appeals of Virginia. 
viewed and reversed, and that the trial court be directed to 
record a verdict of not guilty. 
Respectfully submitted, 
LEON M. OWENS, 
By Counsel. 
VENABLE, MILLER, PILCHER & PARSONS. 
I, L. S. Parsons, counsel practicing in the Supreme Court 
of Appeals of Virginia, certify that in my opinion sufficient 
matter of error appears in the judgment and proceedings 
accompanying the above petition to make it proper f.or the 
same to be reviewed and reversed by this Court. 
L. S. PARSONS. 
Rec'd May 14, 1926. 
Writ of error allowed; supersedeas awarded, which is not 
to operate to discharge the accused, if in custody, nor to re-
lease his surety, if out on bail. 
ROBERT R. PRENTIS. 
Received April19, 1926. 
H. S. J. 
VIRGINIA: 
Pleas before the Corporation Court of the City of Nor-
folk, Number Two, on the 17th day of November, 1925. 
Be it Remembered, that heretofore, to-wit: In the Corpora-
tion Court of the City of Norfolk, Number Two, on the 5th 
day of October, 1925, came Thomas H. Willcox, Jr., the At-
torney for the Commonwealth, and ·asked leave to file an 
information for Violation of the Prohibition Law against Leon 
M. Owens, which leave the Court granted and ordered the 
said information accordingly filed. 
INFORMATION. 
Commonwealth of Virginia, 
City of Norfolk, T-wit: 
In the Corporation Court. of the City of Norfolk, Number 
Two: 
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Be it Remembered that Thomas H. Willcox, Jr., Attorney 
for the Commonwealth for the said City of Norfolk, and who 
for. the .said Commonwealth prosecutes in this behalf, in his 
proper person comes into the said Court on this the 5th day 
of October, in the year 1925, and upon the complaint in writ-
ing verified by the oath of R . .A.. Fine, a competent witness, . 
gives the said Court here to understand and be informed 
that Leon M. Owen.s on the 16th day of September, 1925, in 
the said City of Norfolk, did unlawfully run and drive an 
automobile while· under the influence of intoxicants, against 
the peace and dignity of the Commonwealth of Virginia. 
T. H. WILLCOX, Jr., 
Attorney for the Commonwealth. 
page 2 } And now at this day, to-wit: In said Court on 
the 20th day of October, 19·25: 
This day came the defendant, and also came the Attorney 
for the Commonwealth, and thereupon came seven lawful 
men, from which panel the Commonwealth and the defendant 
each struck one, leaving the following jury, to-wit: J. B. Lev-
in.son, H. H. Jones, J. C. Nelms, Jr., J. C. Nelson and P.M. 
Pritchard, who ·were sworn to well and truly try the issue 
joined, and having heard the evidence and argument of coun-
sel, retired to their chamber to consider their verdict, and 
after some time returned into Court and said that they were 
unable to agree upon a verdict, and thereupon H. H. Jones, 
one of the jurors aforesaid, was withdrawn,. and the rest 
of the jurors from rendering a verdict were discharged from 
the further consideration of this case. Thereupon the said 
Leon M. Owens. C/o Tug Louisville, Southern Railway Com-
pany, with C. E. Berger, 1212 Redgate Avenue, as surety, 
were each duly recognized in the penalty of Five Hundred 
Dollars, conditioned that the said Leon M. Owens shall ap-
pear before this Court on the first day of the November 
Term, 1925, to further answer said charge, surrender him-
self, and not depart thence without leave of this Court. 
And afterwards: In said Court on the 17th day of Novem-
ber. 1925. 
This day again came the defendant, and also came the At-
torney: for the Commonwealth, and thereupon came seven 
. lawful men, from which panel the Commonwealth 
page 3 } and the defendant each struck one, leaving the fol-
lowing jury, to-wit: H. B. Jordan, R. H. Peake, 
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Thos. E. Burgess, Geo. H. Yeomans and H. 0. Long, who 
were S'\yorn to 'veil and truly try the issue joined, and hav-
ing heard the evidence and ar~ment of counsel, returne4 a 
verdict in the following words: "Yve, the jury, find the de-
fendant guilty as charged in the jnformation and fix his pun-
ishment at 30 days in jail and $100.00 fine." Thereupon the 
said defendant, by counsel, moved the Court to set aside the 
verdict of the jury and gTant him a new trial on the grounds 
that the said verdict is contrary to the law and the evidence, 
the further hearing of which motion is continued until the 
30th day of November, 1925. Thereupon the said Leon M. 
Owens, Tug Louisville, Southern Railway, with C. E. Ber-
ger, 1212 Redgate Avenue, as surety, were each duly recog-
nized in the penalty of Five Hundred Dollars, conditioned 
that the said Leon :NI. Owens shall appear before this Court 
on the 30th day of November, 1925, to further answer the 
said charge, and to stand to and abide by the judgment of 
this Court, and not depart thence without leave of this Court. 
And now at this day, to-wit: II!_said Court on the 29th day 
of December, 1925. 
This day came again the defendant, and also came the At~ 
torney for the Commonwealth, and the motion for a new trial, 
· heretofore made on the 17th day of November, 1925, 
page 4 ~ having been fully heard by the Qourt, is overruled, 
to which action of the Court in overruling said mo-
tion, the defendant, by counsel, duly excepted. Whereupon 
it is considered by the Court that the said defendant be sen-
tenced on the State Convict Road Force for the period of 
thirty days and fined the sum of One IIundred Dollars, and 
be required to pay the costs of his prosecution. It is fur-
ther considered by the Court that the said defendant be kept 
so confined on the State Convict Road Force after he shall 
have served the said term of thirty days, until he shall have 
paid the fine and costs aforesaid, or is othenvise released 
by due process of law, provided, however, that such confine-
ment shall not exceed six months, and which said six months 
confinement for the non-payment of the fine and costs 
aforesaid shall be in addition to the term of thirty days as 
herein fixed. Thereupon the said defendant, by counsel, 
moved the Court to suspend the aforesaid sentence on the 
State Convict Road Force, which motion having been fully 
heard by the Court, is overruled. Thereupon the said defen-:-
dant, by counsel, moved the Court for time to apply for a 
--------------------------- -------
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writ of error to the foregoing judgment, which motion hav-
ing been fully heard by the Court, is sustained, and the exe-
cution of the aforesaid judgment is hereby ordered post-
poned until the 1st day of the March Term, 1926. Thereupon 
the said Leon M. Owens~ Tug Louisville, with C. E. Berger, 
1212 Redgate Avenue, as surety, were each duly recognized 
in the penalty of Five Hundred Dollars, conditioned 
page 5 } that the said Leon M. Owens shall appear before 
this Court on the first day of the ];larch Term, 1926, 
to further answer the judgment of this Court, surrender 
himself, and not depart thence without leave of this Court. 
And afterwards : In said Court on the 25th day of Febru-
ary, 1926: 
This day the defendant, by counsel, tendered his Bill of 
Exceptions Nos. 1, 2, 3 and 4 and prays that the same may 
be made a part of the record, which is accordingly ordered 
to be done this the 25th day of February, 1926, within sixty 
days from the final judgment in this cause. 
The following are the Bills of Exceptions -referred to in 
the foregoing order : -
BILL OF EXCEPTION NO. 1. 
Be it remembered that upon the trial of this case and after 
the jury had been sworn to try the issue joined in this case, 
the Commonwealth of Virginla on its part and Leon M. 
Owens, the defendant, on his part, introduced the following 
evidence: 
NORMAN HOFHEIMER, 
a witness on behalf of the Commonwealth of Virginia, being 
sworn, testified as follows: 
That he lives in the city of ~orfolk and operates the P~ck­
wick Pool Parlors; that on the night of September 16, 1925, 
he was going toward the Naval Base on some street 
page 6 ~ -he did not lmow whether it was Colley A venue or 
I-Iampton Boulevard-that Hampton Boulevard 
and Colley A venue were about four or five blocks apart; that 
as he approached some street-he did not know whether it 
was 20th, 25th, 30th, 35th, 40th, 45th or 50th Street--an au-
tomobile came near running into him by turning within a 
f'. 
!' 
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block to the left side of the street running directly toward 
him; that as he pa.saed him he called the man some vile names 
and kept going; that he was in a Hudson sedan, which had 
a small rear window and as he was proceeding further. down 
the street he accidentally looked bB;ck and saw an. automo-
bile going south run into a car t!oming in the opposite direc-
tion; he presumed it to be the same automobile. that had 
passed him about a block away from where the colli:sion oc-
cured. On cross examination he said he did not know where 
he was going and did not know just why he turned around 
and came back to the accident, because ordinarily he would 
not have done such a thing; that be did not know who was 
driving the automobile, that one man was very-jl.r..tink and 
the other drinking; that Mr. Fine, who was dr1ving the car 
that was proc~ng north, requested the accused to wait there 
until they could go for a policeman and that the accused 
said all right and did wait until they went to 35th Street and· 
secured a policeman and brought him back; that when .they 
1•eturned with the policeman the policeman took the accused 
and the drunken man to the station; that the collision oc-
curred sometime near midnight, that he did not know just 
what time it was. I-:Ie said there was some other 
pap:e 7 ~ traffic on the road, but he did not know how much. 
That he passed no other machine on the road. 
A .c: ~ BRYANT, 
being sworn, testified as follows: 
That he was a police officer of the City of Norfolk and 
was called to the scene of the accident by a Mr. Fine and 
. another man; that upon reaching the scene of the accident 
he found two men; that Fine and Hofheimer told him these 
were the hYo men that came up in the automobile that 4ad 
been moving south; that the place of the accident was at the 
corner of 49th Street and Colley A venue; that upon the. in-
formation furnished by Fine and Hofheimer he put the ac-
cused and the other man in Hofheimer's automobile and 
took them to the Police Station and there told the desk ser-
geant to charge the accused and his companion with being 
drunk only; that the other man was very drunk a:p.d 'that in 
his opinion the accused was drun1r but count not define ex-
actly what he. meant by drunkenness; that he Clio not see 
him drivf!'the-antomooile;tllat he could not say whether or 
not he was under the influence of liquor enough to affect his 
~bility to drive an automobile. _It was agreed by counsel that 
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the testimony of Fine, if present, would corroborate that of 
Hofheimer 's. 
LEON M. OWENS, 
the accused, after being duly sworn, testified in his own be-
half that on the afternoon of the night of the accident about 
3 o'clock he had taken two moderate sized drinks and had 
gone out on 50th Street to the west of Colley A venue to call 
on a lady friend, and that he had left his friend's house 
about 11 o'clock at night; that after he had gone 
page 8 ~ on 50th Street a distance of two blocks he saw a 
man who was just crossing the street under the 
street light and recognized not only that he was drunk, but 
that he was a man that he had known for some years; and 
that he stopped and picked him up, intending to take him · 
home; that the man made his home on the Tug ''Non-pareil", 
operated by the Wood Towing Company; that as he came out 
of 50th Street into Colley.: making a right hand turn, a large 
sedan passed by; that he may have made a longer turn than 
was necessary, but that he was in no danger of any collision 
as he turned into Colley Avenue; that he did no.t hear any-
body hollo'v at him as he went on and that he proceeded 
down. Colley Avenue at the rate of about 15 or 20 miles an 
hour until he reached a point possibly 20 or 25 feet from the 
intersection of 49th Street and Colley Avenue, at which time 
a car moving north on Colley A venue, without a~y signal, 
turned to the left anq started across Colley A venue into 49th 
Street, and that although he made every effort to stop his 
(the accused's) machine, his car and that of the man who 
was turning into 49th Street collided, his car coming in con ... 
tact with the right front wheel on the side just as they both 
had about come to a stop;. that he was never drunk in his 
life, although he sometimes takes a drink; that he has been 
employed by the Southern Railway Company on the Tug 
"Louisville" for seven years, has never' been laid off for any 
:failure or infraction of duty; that he has never been ·arrested 
or accused of any crime of any nature whatsoever. 
page 9 ~ WILLIAM· WALDEN, 
after being duly sworn, testified on behalf of the 
accused as follows: 
That what the accused had said with reference to pick-
ing him up on 50th Street on the night in question was cor-
rect, and that he (Walden) had been drinking and supposed 
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he 'vas pretty drunk; that when the accused was tried in the 
Police Court he (Walden) was fined $25.00 for being drunk 
and the accused was not found guilty o.f being drunk. 
R. B. SPINDLE, 
Police Justice of the City of Norfolk, after being sworn, tes-
ti:fied as follows: 
Producing the docket of the Police Court, he showed that 
on September 17, 1'925, William Walden was charged with 
being drunk and was found guilty and fined $25.00. Leon M. 
Owens was charged with being drunk and with operating 
an automobile under the influence of intoxicants. Both 
charges were heard at same time on same evidence-the 
charge of ·being drunk was dismissed, and Leon M. Owens 
wa.s sent on to the CoqJoration Court on the charge of op-
erating· an automobile under the iufiuence of liquor. .At this 
· point counsel f9r the accused asked the Justice who made 
the charge against the accused of operating an automobile 
while under the influence of liquor. Counsel for the Com-
monwealth objected, which objection the Court sustained, and 
counsel for the accused duly excepted. 
J. R. HODGES, 
after being duly sworn, testified on behalf of the accused 
as follows: 
That he had k.nown the accused for nine years; that the 
accused had been working as a seaman on the Tug 
page 10 ~ Louisville for a period of seven years; that he 
{Hodges) was captain of the said tug during this 
entire time; that the accused had a reputation in the com-
munity and among those who associated with him of being a 
sober and industrious man, not addicted to the use of intoxi-
cants, and that his reputation for truth and veracity was 
also good, and that he would believe anything he told him, 
either with or without an oath. 
C. E. BERGER, 
after being duly sworn, testified on behalf of the accused as 
follows: 
That he had known the accused for about five years; that 
his reputation for truth and veracity and sobriety was excel-
lent; that he had never seen him under the influence of li-
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quor, but that }le supposed he would take a drink just like 
.most people would, if he could get a good one; that he had 
been working on the Tug ''Louisville'' with Owens ever since 
he had known him and that he had never seen him take a 
drink and so ~ar as he knew, he had never taken a drink; 
certainly he had never se~n him under the influence of liquor 
at any time. 
And the Court doth certify that the same is all the evidence 
introduced in the trial of this case. 
Whereupon the Court granted the following instruction 
upon the request of the Commonwealth: 
''The Court instructs the jury that if they believe from 
the evidence beyond a reasonable doubt, that the accused, in 
the City of Norfolk was driving an automobile 
page 11 ~ and while so driving he was under the influence 
of intoxicants to such an extent that his ability 
to drive with safety to himself and others was thereby ma-
terially impaired they should find the accused guilty as 
charged in the information and fix the punishment at con-
finement in jail for not less than 30 days and not more than 
one year and a fine of not less than $100.00 and not more 
than $1,000.00.'' 
To which instruction the accused, by counsel, objected and 
then and there excepted to the action of the Court in grant-
ing the same, on the ground that there was no evidence in 
the case that the accused was so intoxicated as to impair his 
capacity or ability to operate an automobile with safety to 
himself and others lawfully using the streets. 
Whereupon the Court granted the following instructions 
at the request of the accused: 
"A". 
''The Court instructs the jury that the law presumes the 
accused to be innocent unless and until he is proven guilty, as 
charged by the Commonwealth by evidence beyond all reason-
able doubt, and to the ea;lcusim1 of every reasonable thery 
or hypothesis consistent with his innocence, and this pre-
sumption of innocence goes with the accused throughout the 
whole case and applies at every stage thereof. Even though 
---- --~~- -- ·--' 
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you may have a suspicion that the accused is guilty, or even 
if you may think that there is a probability that the accused 
is guilty, or even though you may believe that the. greater· 
weight, or preponderance of the evidence is 
page 12 } against him, that is not sufficient to justify ·a con-
. viction, for if th~re is any reasonable doubt as to 
any fa~t or element necessary to establish the guilt of the 
accused, the law makes it your duty to acquit him. The· law 
places upon the Commonwealth the burden of proving be-
yond all reasonable doubt every essential element necessary 
to constitute the crime so clearly that there is no reasonable 
theory consistent with the evidence upq_n which he can be 
innocent, and ulliess the jury have an abiding conviction be-
yond all reasonable doubt of the guilt of the accused. you 
. ~ust find him not guilty.'' . 
"B''. 
''The Court instructs the jury that upon a trial of a crimi-
nal case by a jury the law contemplates the concurrence of 
Jive minds in the conclusion of guilt before conviction can 
be had. 
And the. Court gave the following instruction: 
,, C" . 
. ''The Court instructs the jury that before they can find 
the accused guilty of operating an automobile while under 
the influence of intoxicants, it is incumbent upon the Com-
monwealth to prove beyond all reasonable doubt that the 
accused was so affected by the use of intoxicants as to im-
pair his capacity to operate an automobile with safety to · 
himself and others.'' 
which instruction was a modification of instruction "C" of-
fered by the defendant, which. "\VRS in the following words as 
offered: 
"C" .. 
page 13 ~ "The Court instructs the jury that before they 
can find the accused gu~Jty of operating an auto-
mobile while under the influence of intoxicants, it is incum-
bent upon the Commonwealth to prove beyond all reasona-
ble doubt that the ~ccused had drunk enough intoxicants to .so 
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affect his mental condition and. his physical manipulation or 
operation of an automobile as to make it dang·erous t9 him-
self and to other persons lawfully using the street for him 
to drive an automobile." 
To the refusal by the Court to grant the said instruction 
offered by the defendant, the counsel for the accused ob-
jected and duly excepted, on the ground that the accused 
was entitled to the instruction as offered; counsel for the 
accused did not except to amended instruction, but did not 
'vaive objection and exception for failure to grant origi11al 
instruction. 
The foregoing 'vere all of th~ instructions given. 
Thereupon, after argument of counsel the jury retired to 
their room and after some time returned into court the fol-
lowing verdict: 
"We, the jury, find the accused guilty as charged in the 
information and fix his punishment at 30 days in jail and 
$100.00 fine. 
H. B. JORDAN, Foreman.'' 
The defendant, by counsel, moved the court to set a.side 
the verdict of the jury and grant him a new trial, which mo-
tion, after having been considered for some time, was over-
ruled by the Court on December 29, 1925, and the 
page 14 ~ Court entered judgment upon the verdict, to 
which action of the Court, the defendant, by coun-
sel, duly exce~ted, and tenders this, its bill of exception num-
ber one and prays that the same may be signed, scaled, en-
rolled and made a part of the record, which is accordingly 
done this 25th day of February, 1926, and within sixty days 
from the date of entering final judgment in this case, but 
not until after the defendant had given to the Commonwealth 
reasonable notice in writing of the time and place of the pre-
senting o~ the bills of exception to the Court. 
W. H. SARGEANT, (Seal) 
Judge of the Corporation Court of the City of 
Norfolk, sitting in the Corporation Court of 
the City of Norfolk, Number Two, at the re-
quest of the Judge of said Court. 
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BILL OF EXCEPTION NO. 2. 
Be it remembered that upon the trial of this case and after 
the jury had been sworn to try the issue joined in this case, 
and after the parties had introduced the testimony to sus-
tain the issue ~pon their respective parts, which testimony 
is set out in bill of exception number one, which bill of excep-
tion is hereby referred to and made a part hereof as fully 
as if incorporated herein, the Commonwealth, by- counsel, 
asked for and was granted the following instruction: 
''The Court instructs the jury that if they believe from 
the evidence beyond a reasonable doubt, that the accused, in 
the City of Norfolk was driving an automobile and while so 
driving he was under the influence of intoxicants 
page 15 ~ to such an extent that his ability to drive was ma-
terially impaired, they should find the accused 
guilty as charged in the information and fL~ his punishment 
at confinement in jail for not less than 30 days and not more 
than one year and a fine of· not less than $100.00 and not more 
than $1,000.00.'' 
To the granting of which instruction the accused, by coun-
sel, objected and then and there excepted on the ground that 
there was no evidence in the case that the accused was so in-
toxicated as· to impair his capacity or ~bility to operate an 
automobile with safety to himself and others lawfully using 
the streets, and tenders this, his bill of exception number two 
and prays that the same may be signed, sealed, enrolled and 
made a part of the record, which is accordingly done this 
25th day of February, 1926, and within sixty days from the 
date of entering final judgment in this case, but not until 
after the defendant had given to the Commo~wealth reason-
able notice in writing of the time and place of the presenta-
tion of the bills of excepti~n to the Court. 
: 
W. H. SARGEANT, (Seal) 
Judge of the Corporation Court of the City of 
Norfolk, sitting in the Corporation Court of 
the City of Norfolk, Number Two, at the re-
quest of the Judge of said Court. 
BILL OF EXCEPTION NO. 3 . 
. Be it remembered that upon t]Je trial of this case and after 
the jury had been sworn to try the issue joined in this _case, 
------------------- ----- -
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and after the parties had introduced the testimony to sus-: 
tain the issue upon their respective parts, which testimony 
- is set out in bill of exception number one, which 
page 16 ~ bill of exception is hereby referred to and made 
a part hereof as fully as if incorporated herein, 
the accused, by counsel, tendered the following instruc~9n: 
"The Court instructs the· jury that berore they can find 
· the accused guilty of operating an automobile while under 
the influence of intoxicants, it is incumbent upon the Com-
monwealth to prove beyond all reasonable doubt that the ac-
cused had drunk enough intoxicants to so affect his mental 
condition and his physical manipulation or operation of an 
automobile as to make it dangerous to himself and to other 
persons lawfully using the streets for him to drive an au-
tomobile. '' 
But the Court granted a modification of the said instruc-
tion as follows : 
"The Court instructs the jury that before they can find 
the accused guilty of operating an automobile while under 
the influence of intoxicants, it is incumbent upon the Com-
monwealth to prove beyond all reasonable doubt that the ac-
cused was so affected by the use of intoxicants as to impair 
his capacity to operate an automobile with safety to himself 
and others.'' 
To the refusal to grant the said instruction of the accused, 
the defendant, by counsel, objected and duly excepted, on the 
ground that the accused was entitled to the instruction as 
offered, and hereby tenders this, his bill of exception num-
- her three and prays that the same may be signed, 
page 17 ~ sealed, enrolled and made a part of the record, 
which is accordingly done this 25th day of Febru-
ary, 1926, and within sixty days from the date of entering 
the final jud~eut in this case, hut not until after the de-
fendant had given to the Commonwealth re-asonable notice in 
writing of the time and place of the presenting of the bills 
of exception to the Court. 
. W. H. SARGEANT, (Seal) 
Judge of the Corporation Gourt of the City of 
Norfolk, sitting in the Corporation Court of 
the City of Norfolk, Number Two, at the re~ 
quest of the Judge of said Court. 
16 Supte~e Court of Appeals of Virginia. 
BILL OF EXCEPTION NO. 4. 
"Withdrawn by Counsel, W. H. S., Apr. 28-26-L. S. Par-
s·ons, p. d.'' 
page 18 r Virginia, 
. In the Clerk's Office of the Corporation Court 
of the City of Norfo_lk, Number Two. 
I, W. L. Prieur, Jr., Clerk of the Corporation Court of 
the City of Norfolk, Number Two, do hereby certify that the 
foregoing and annexed is a true transcript of the record in 
the suit of Commonwealth of Virginia, plaintiff, vs. Leon M. 
Owens, defendant, lately pending in said Court. 
I further certify that the said copy was not made up and 
completed unti~ the plaintiff had had due notice of the mak-
ing of the same and the intention of the defendant to take 
an appeal therein. 
Given under my hand this 28th day of April, 1926. 
W. L. PRIEUR, Jr., Clerk. 
Fee for this record $17.50. 
A Copy-Teste: 
H. STEW ART JONES, C. C. 
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